I. INTRODUCTION
If the government or another entity with the power of eminent domain, such as a utility company or a railroad, takes possession of land before acquiring title to it, what are the owner's rights? The owner has a
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Drake Law Review [Vol. 56 constitutional right to sue for the land's value in an inverse condemnation action. 1 But does the owner also have an action for trespass? The answer to this question varies widely among the states because it involves two fundamental and potentially conflicting legal principles-government sovereignty over land and the protection of private property rights, particularly against abusive government conduct.
The absence of trespass liability in some jurisdictions is in marked contrast to the usual rules. Since common law's earliest age, liability for trespass has been strict. Under the principles of the common law, a trespasser is liable even if its entry onto another's land was unintentional and even if the entry caused no damage. 2 Moreover, entities with the eminent domain power are liable for trespass in every other context unless sovereign immunity bars the action. Why is precondemnation entry different?
This question has substantial practical, as well as theoretical, importance. For example, in an inverse condemnation action an owner normally cannot recover consequential damages, but they are recoverable in a trespass action. 3 Similarly, punitive damages, 4 statutory damage 1.
In Ohio, the landowner has a mandamus action to compel the institution of condemnation proceedings, rather than an inverse condemnation action. Trafalgar Corp. v. Miami County Bd. of County Comm'rs, No. 2002 -CA-20, 2004 WL 68014, at *3 (Ohio Ct. App. Jan. 16, 2004) ; Hardale Inv. Co. v. State, No. 98-BA-40, 2000 WL 459704, at *7 (Ohio Ct. App. Apr. 14, 2000 ; Consol. Rail Corp. v. City of Gahanna, No. 95APE12-1578 , 1996 WL 257457, at *4 (Ohio Ct. App. May 16, 1996) . For ease of reference, this Article will include the mandamus action in the term "inverse condemnation."
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Drake Law Review [Vol. 56 they are unavailable for inverse condemnation. In some jurisdictions, trespass has a longer statute of limitations than inverse condemnation; 7 in others, the right to a jury trial exists for one action but not for the other. 8 Courts in some jurisdictions include the value of improvements made by a trespassing condemnor in the just compensation award, 9 though the result is the opposite if the condemnor is not characterized as a trespasser. 10 An issue of greater importance to many landowners than the amount of Newport, 39 A. 627, 628 (Vt. 1898) .
9. E.g., Salesian Soc'y, Inc. v. Vill. of Ellenville, 505 N.Y.S.2d 197, 198 (App. Div. 1986 ); Chase v. Sch. Dist. No. 10, 30 P. 757, 757 (Utah 1892) . Contra Jones v. New Orleans & Selma R.R. Co. & Immigration Ass'n, 70 Ala. 227, 234 (Dec. 1881) .
10. E.g., Kelly v. City of Waterbury, 73 A. 136, 137 (Conn. 1909) .
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Takings and Trespass 345 damages they can recover is whether they can reclaim their land by ejecting the trespasser and the structures it built, such as utility poles and railroad lines. Ejectment and injunctive relief are unavailable in an inverse condemnation action, though they often are available in a trespass action. 11
The importance of a condemnor's trespass liability for precondemnation entry also is demonstrated by the hundreds of published decisions concerning this issue. This Article will first analyze this body of case law and the different analytic approaches that the courts have adopted. This Article will then examine the practical implications of the differences among the jurisdictions. Finally, this Article will recommend that trespass liability always exist for a wrongful precondemnation entry.
II. CASE LAW
Cases concerning wrongful precondemnation entries arise in a variety of factual circumstances. In some cases, the condemnor entered the land with the good faith belief that it had the right to do so. For example, it may have entered based on condemnation proceedings that a court subsequently invalidated. 12 Similarly, the condemnor may have acquired a deed or easement from someone it incorrectly believed to be the owner 13 or mistakenly may have deviated from the bounds of the land that it did acquire. 14 
11.
E.g., Jones, 70 Ala. at 230; Chicago, St. L. & W. Ry. Co. v. Gates, 11 N.E. 527, 528 (Ill. 1887) ; Ill. Cent. R.R. Co. v. Hoskins, 32 So. 150, 151 (Miss. 1902) ; Perley v. Town of Effingham, 48 A.2d 484, 486 (N.H. 1946 ); Menge v. Morris & E. R.R. Co., 67 A. 1028 , 1029 ; Callen v. Columbus Edison Elec. Light Co., 64 N.E. 141, 145 (Ohio 1902) ; JENELLE MIMS MARSH & CHARLES W. GAMBLE, ALABAMA LAW OF DAMAGES § 16:59 (5th ed. 2004) .
12. E.g., Sw. Gas & Elec. Co. v. Patterson Orchard Co., 20 S.W.2d 636, 637 (Ark. 1929 ); Jacksonville, T. & K. W. Ry. Co. v. Adams, 10 So. 465, 467, 472 (Fla. 1891); Pettit v. Comm'rs of Wicomico County, 90 A. 993, 996-97 (Md. 1914) ; Balt. & Ohio R.R. Co. v. Boyd, 63 Md. 325, 331 (1885) ; Radway v. Selectmen of Dennis, 165 N.E. 410, 412 (Mass. 1929 St. Johnsbury, 87 A. 349, 352 (Vt. 1913 Co., 55 Vt. 438, 441-42 (1882) (railroad company built knowing that it did not have the right to do so); City of Seattle v. Loutsis Inv. Co., 554 P.2d 379, 387 (Wash. Ct. App. 1976 ) (before condemnation, city employee copied landowner's key without permission and illegally entered property); W. Va. Dep't. of Highways v. Roda, 352 S.E.2d 134, 136 (W. Va. 1986 ) (defendant highway department began constructing highway on plaintiff's land and allowed its contractor to take and sell coal from the land knowing it did not have the right to do so); Brown v. Wis.-Minn. Light & Power Co., 174 N.W. 903, 904 (Wis. 1919 ) (defendant cut down trees on a right of way it purchased from plaintiff knowing it did not have the right to do so).
16. 
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Takings and Trespass 347 authority. 18 Armed guards were posted at the site twenty-four hours a day for approximately two months while the work was in progress. 19 In other cases involving wrongful entry over the owner's objections, the condemnor left the property when the owner objected, promising not to return, and then re-entered when the owner left the area. 20 In many cases, the condemnor frankly admitted that convenience and cost savings motivated its wrongful actions. 21 For example, in Oglethorpe Power Corp. v. Sheriff, a utility company intentionally cut trees outside its right of way for the stated purpose of deferring maintenance of the right of way "for a long time." 22 Perhaps surprisingly in light of these often selfserving motives, bad faith has been irrelevant to the courts' determinations concerning the availability of a trespass action in all but one jurisdiction. Bad faith has been relevant only in determining the appropriate remedies, such as punitive or multiple damages. Instead, courts are often guided by their views concerning the relative importance of government sovereignty and of private property rights.
Despite variations in theory, almost every state can be included in one of the following categories: (1) a trespass action is always available for precondemnation entry; (2) a trespass action is never available; (3) a trespass action is unavailable against a government entity but is available against a private entity; (4) trespass and inverse condemnation are alternative forms of action; and (5) a trespass action is available only in limited circumstances. This Article will examine each of these categories. It will not discuss cases in which an unlawful entry does not constitute a taking because they do not involve conduct that potentially creates liability for both trespass and inverse condemnation. 23 It also will not examine the 18. Id. at 244. 19. Id. at 245. 20. E.g., Cohen v. Mayor of Wilmington, 99 A.2d 393, 394 (Del. Ch. 1953 ) (state highway department assured plaintiff that none of his land would be taken to widen a road in front of his property; without notice to plaintiff and while he was out of town, highway department ripped up his yard, walk, and front steps); Moore v. N. & S.C. Ry. Co., 77 S.E. 926, 927 (S.C. 1913 ) (when railroad construction crew came to plaintiff's land, he "forbade their entry; . . . they promised him they would not enter, but left and went to work elsewhere; . . . they returned, when he was at dinner, and, taking advantage of his absence, built the railroad across his land").
21. E.g., Williams v. Goose Lake Valley Irrigation Co., 163 P. 81, 83 (Or. 1917 ) (defendant trespassed "to finish [a] ditch so as to be able to use it the next year").
22. Oglethorpe Power Corp. v. Sheriff, 436 S.E.2d 14, 17 (Ga. Ct. App. 1993 Courts that impose trespass liability for a precondemnation entry do so based on the fundamental principle that law limits the eminent domain power. 30 These courts permit the taking of private property rights only in amount as if it had brought a condemnation proceeding in accordance with the law. If that should be the holding, judicial condemnation proceedings required by the Constitution are a useless formality, and at the same time the landowner is deprived of the additional compensation to which he is entitled for the violation of his constitutional property right to be free from unlawful trespasses and takings of his land, whether by the State or by private persons.").
28. Co., 3 So. 252, 253 (Miss. 1887 ) ("If a company desires the right of way, it must take steps to secure it. If it does not, it must answer for every invasion of the rights of the landowner."); Perley v. Town of Effingham, 48 A.2d 484, 486 (N.H. 1946); Brackett v. Bellows Falls Hydroelectric Corp., 175 A. 822, 823 (N.H. 1934 ); Newmarket Elec. Co. v. Chase, 108 A. 382, 384 (N.H. 1919 ); Menge v. Morris & E. R. Co., 67 A. 1028 , 1029 ) (granting an injunction to keep condemnors "'within the strict limits of their statutory powers, and prevent them from deviating in the smallest degree from the terms prescribed by the statute which gives them authority'" (quoting WILLIAM KERR, A TREATISE ON THE LAW AND PRACTICE OF INJUNCTIONS 295 (1880) 
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This judicial insistence on compliance with the legal prerequisites to a taking is not based on an inflexible interpretation or application of the law. Rather, courts are concerned with abuses of the taking power:
[A] municipality which appropriates property in violation of the constitution, without prior judicial authority for the taking, should pay such trespass damages in a suit by the landowner to recover for this illegal taking. If in such an instance the landowner should receive only the value of the land taken, the municipality thus is liable only for the same amount as if it had expropriated in accordance with lawindicating, should that be the holding, that the judicial expropriation proceedings required by the constitution are a useless formality, while at the same time depriving the landowner of the additional compensation to which he is entitled as compensatory damages for the violation of his constitutional property right to be free of unlawful trespasses upon and takings of his land, whether by the municipality or by private persons. 34 Often, the courts in these jurisdictions also focus on the inequality of power between a condemnor and a private landowner. For example, in Menge v. Morris & E. R.R. Co., a New Jersey court enjoined a railroad's trespass to prevent "dangerous aggression" by "'powerful bodies, which have often large sums of money at their disposal and are often too prone to act in an arbitrary and oppressive manner . . . . '" 35 Similarly, in Powers v. Hurmert, the Missouri Supreme Court held that an owner could sue for a precondemnation trespass even after accepting compensation for the taking because:
[T]he taking of private property for public use is in the nature of a forced sale. The owner is compelled to part with his property at the price assessed . . . . So in accepting the price which is forced on him he agrees to nothing, and waives no previous right that may have accrued Concerned with this type of abuse, one court took the rather extreme step of holding that a public utility's wrongful taking of the plaintiff's property revoked the utility's statutory authority to enter. 37
B. Trespass Action Never Available
In marked contrast, courts in several states hold that a trespass action is unavailable even when the condemnor knowingly violated the taking requirements. 38 In some of these jurisdictions, sovereign immunity bars the trespass action without particular reference to the precondemnation entry context. 39 However, courts in other jurisdictions do not permit a trespass action even though sovereign immunity is not a bar. These courts have adopted one of two lines of reasoning: (1) Co., 65 S.E. 196, 198 (W. Va. 1909 ) ("'It is most essential to the preservation of the rights of private property, to the protection of the citizen, and to the preservation of the best interests of the community, that all who are invested with the right of eminent domain, with the extraordinary power of depriving persons . . . without their consent, of their property, and its possession and enjoyment, should be kept in strict line of the authority with which they are clothed, and compelled to implicit obedience to the mandates of the Constitution.'") (quoting E. & W. R.R. Co. v. E. Tenn., Va. & Ga. R.R. Co., 75 Ala. 275, 281 (1883) 
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State Sovereignty
Washington courts deny trespass liability on the basis that the state government has sovereignty over the property within its borders: "'The constitution does not give the right to take; that is inherent in the state.'" 40 Based on this rationale, the courts reject both reasons upon which the courts in the previous section relied to impose liability. First, the Washington courts hold that a condemnor acquires title upon entry even if it has not complied with the legal requirements, including the constitutionally mandated obligation to pay compensation before taking. 41 Second, Washington courts dismiss the concern that a condemnor will abuse the taking power. They assume that the sovereign will act only in good faith.
When taking private property for a public use the state acts in its sovereign capacity. It goes not as a trespasser inspired by selfish or unlawful motive, but as one taking without malice or intent to do wrong, and presumptively for the public good. It cannot put on the cloak of a tort-feasor under the statute if it would. 42 These justifications for refusing to impose trespass liability are inadequate. Even accepting that government is not bound by legal preconditions on taking property, this proposition does not explain why private condemnors, such as utility companies, are also exempt from trespass liability. Moreover, the large number of cases in which public and private condemnors have taken property in bad faith seriously undercuts the Washington courts' presumption of good faith. 43 The Minnesota decisions are incorrect because the state constitutional amendment does not preempt trespass liability for a precondemnation entry. The Minnesota Constitution originally required that compensation be paid before property could be "taken." 47 Courts interpreted this provision to mean that a condemnor could acquire title only in valid condemnation proceedings. 48 Any entry before the condemnation proceedings constituted trespass, 49 and the owner could recover trespass damages-including consequential damages, punitive damages, 50 and statutory damage multipliers 51 -as well as the land's value on the date of the condemnation proceedings. 52 In 1896, the constitution was amended to require compensation when the land was "taken, destroyed or damaged." 53 This amendment was intended to protect landowners by providing compensation for injuries to 45 Despite the limited legislative intent to protect adjoining landowners, the Minnesota Supreme Court interpreted the amendment more broadly to diminish the rights of owners whose land was taken. Based on the new constitutional language, the Minnesota Supreme Court held that a condemnor acquired title when it entered the land, rather than in the subsequent condemnation proceedings, and that the property should be valued as of the date of entry. 55 With this holding, the court eliminated condemnors' trespass liability and changed the date of valuation in a manner that harms many landowners.
The court reasoned that, by valuing the property on the date of entry, the condemnor would be required to compensate the owner for any property damage that it caused before initiating condemnation proceedings. 56 However, requiring compensation for precondemnation damage did not benefit landowners, because they formerly could recover those damages in a trespass action, as well as recovering the other types of damages that are available in a trespass action but not in a condemnation action. Moreover, owners no longer are compensated for increases in the land's value from the date of entry to the date of the condemnation, though the period of time between them can be substantial. In light of the legislative intent to provide greater protection for landowners, the holding that the constitutional amendment preempted trespass liability is incorrect.
The Pennsylvania decisions concerning preemption of trespass actions are also incorrect, though for a different reason. When the Pennsylvania courts determined that the inverse condemnation statute preempted trespass actions, they created a test for distinguishing between entries that constitute a taking and those that constitute only a trespass. By focusing on negligence, rather than on the condemnor's wrongful possession of private land, and by creating a rigid dichotomy between actions for trespass and inverse condemnation, Pennsylvania courts have improperly characterized several cases involving a permanent physical occupation as a trespass and not as a taking. 58 For example, in Enon Valley Telephone Co. v . Market, the defendant telephone company installed underground phone cable and telephone poles and lines on the plaintiffs' land based on an easement document signed by someone other than the owners. 59 After discovering the error, the defendant did not remove its equipment or compensate the landowners. 60 Despite the defendant's continuing occupation of the land, the court held the plaintiffs' only cause of action was for trespass because the defendant had been negligent in its attempt to acquire an easement. 61 Similarly, in Rawlings v. Bucks County Water and Sewer Authority, the Authority condemned a portion of the plaintiffs' land for a pumping station. 62 The Authority's contractor negligently built part of the station on an uncondemned portion of the plaintiffs' land. 63 The encroachment destroyed access to the plaintiffs' remaining property and its intended residential use. 64 Although the Authority occupied the entire station, including the part on the uncondemned land, the court held that the plaintiffs did not have an inverse condemnation action because the Authority's occupation of the uncondemned land was attributable to the contractor's negligence. 65 57.
Fulmer 
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These characterizations of a permanent physical occupation as a trespass, rather than as a taking, violate both the U.S. and Pennsylvania Constitutions. The U.S. Supreme Court has consistently held that a permanent physical occupation constitutes a per se taking under the federal Constitution. 66 The issue of negligence is irrelevant. The Pennsylvania Constitution requires prior compensation for a taking. 67 By treating the wrongful possession as a trespass, rather than as a taking, the Pennsylvania courts have enabled condemnors to avoid this constitutional requirement. In this way, the courts have far exceeded the scope of the preemption doctrine.
C. Trespass Liability for Private Entities but not for Government
In five states, courts distinguish between government and private entities on the issue of trespass liability for precondemnation entry. These courts hold that the government is liable only for inverse condemnation but that a private condemnor is also liable for trespass. 68 In Georgia and in Iowa, the difference is based on the government's immunity from tort liability. 69 In the other jurisdictions-Alaska, New York, and North Dakota-the difference is based on the source of the entity's eminent domain powers. The government's power is inherent; a private entity's power is delegated. 
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The North Dakota decisions present the clearest example of this dichotomy. As in Washington, the North Dakota Constitution requires payment of compensation before a taking, and the courts hold that government takes land in its sovereign capacity. 70 In holding that a township was not liable in trespass for building a road across the plaintiff's land without paying for it, the North Dakota Supreme Court used language that is strikingly similar to that of the Washington Supreme Court:
An instrumentality of the state, exercising its right to condemn property for public use, cannot be said to be a trespasser in the same sense in which a private corporation entitled to exercise the right of eminent domain would be a trespasser when the latter goes upon the land of another and attempts to exercise dominion over it without compliance with law, even though the township may not have followed the statutory procedure. "The original and ultimate title to all property, real or personal, within the limits of this state is in the state." 71 However, unlike the Washington Supreme Court, the North Dakota Supreme Court has properly applied trespass liability doctrine by not extending government sovereignty to insulate private condemnors from trespass liability. In marked contrast to its treatment of government condemnors, the North Dakota courts have dealt quite strictly with private condemnors. For example, in Donovan v. Allert, the court enjoined a telephone company from using two poles it had erected on the plaintiff's land before condemnation despite the harm to the public and the "insignificant" harm to the plaintiff. 72 Though their analysis is more opaque, Alaska and New York courts essentially adhere to the same theory as North Dakota courts. Unlike North Dakota courts, Alaska and New York courts do not refer to government "sovereignty." 73 When the state appropriated appellees' land for the construction of a highway, it was exercising the power of eminent domain. It is true that the state did not utilize condemnation proceedings prescribed by law and by rule. . . . Such action was still the exercise of the power of eminent domain because private property was being taken by the state for a public use. 75 In a number of cases, New York courts also cite the government's eminent domain power when holding that government condemnors are not liable for trespass: "'Inverse condemnation, rather than trespass, is the appropriate theory for granting damages to an injured landowner where the trespasser is cloaked with the power of eminent domain.'" 76 In other cases involving a government condemnor, New York courts have used the circular logic that "'[a]n entry cannot be both a trespass and a taking because, in the latter instance, the condemnor acquires ownership.'" 77 In one particularly unvarnished opinion, a New York court stated that courts have denied trespass actions against government condemnors as a "procedural vehicle" to avoid granting injunctive relief when the wrongful possession provides a public good, such as sewer service. 78 A substantial problem with the Alaska and New York courts' rationales is that they apply with equal force to private condemnors. When a private condemnor enters another's land, it enters pursuant to its eminent domain power. When it permanently occupies land, such as with a railroad line, it effectively has taken the land. Refusing to enjoin a wrongful entry by a private condemnor, such as a utility company, often serves the public interest.
What is the basis then for the Alaska and New York courts' distinction between public and private condemnors? The answer lies in the respective sources of their eminent domain powers. The Alaska and New
74.
See York courts hold that a private condemnor is liable for trespass when it violates the scope of its delegated eminent domain power. 79 By failing to follow the prescribed procedures, such as initiating a condemnation proceeding, the entity exceeded its authority and was a wrongdoer-a trespasser. 80 As stated by a New York court in a case involving a railroad's precondemnation entry:
If a railroad company, impelled by its interests or exigencies, sees fit to enter upon and take possession of, and use and appropriate, the lands and growing crops and timber, of a citizen, against his consent, and before having acquired the right to do so by the exercise of the delegated right of eminent domain, they do so under the same liabilities and responsibility for their acts which would be incurred by any private individual who should do the same acts. 81 By negative implication, the government's eminent domain power is not delegated to it but is an inherent power. Thus, the New York and Alaska decisions are based on the same government sovereignty rationale as the North Dakota decisions. The government is not bound by the eminent domain laws because it is the ultimate owner of the land within its borders. However, this distinction undoubtedly provides little comfort to a landowner who has been denied trespass damages because the condemnor was a government, rather than a private, entity.
D. Alternative Causes of Action
A landowner can sue for trespass or for inverse condemnation but not for both in Idaho, 82 
2008]
Takings and Trespass 361 allow a trespass action for precondemnation entry for the same reason that other jurisdictions allow it-to protect private property rights from abuses of the taking power:
We have endeavored in a long line of cases in this state to make it so plain that every one may know and understand that property rights in Idaho are sacred, and that it does not make a particle of difference whether it be of the value of a dollar or a million; it must, in the ultimate judgment of the court, all amount to the same thing in the matter of its protection and preservation to its owner. 85 However, these states differ in their reasons for treating trespass and inverse condemnation as alternative actions. In Tennessee, a statute expressly provides that they are alternative. 86 Nebraska has a similar statute, 87 but its courts had treated the actions as being alternative even before the statute's enactment. The courts' rationale was to give landowners the option of avoiding the burden of pursuing an inverse condemnation action. 88 Unlike Tennessee and Nebraska, the Idaho rule is not unique to precondemnation entries. The Idaho courts rely on the usual rule concerning an injured party's right to choose its remedy. For example, in a case involving a railroad that built its line on the plaintiff's land before condemning it, the Idaho Supreme Court analogized the case to an action for conversion of personal property: The election between trespass and inverse condemnation would be primarily of academic interest if the courts in these three states employed the usual measure of damages for these causes of action. Normally, the plaintiff in either type of action can recover the difference in the land's fair market value before and after entry. 90 But Tennessee, Nebraska, and Idaho each have different remedies for trespass and inverse condemnation.
In Nebraska, owners bringing a trespass action can recover damages only for the injuries caused by the trespass. To recover the land's value, the owner must bring an inverse condemnation action 91 or wait for a condemnation action. However, a court will enjoin the condemnor's use of the land until it pays compensation. 92 In contrast, a Tennessee court will not eject the condemnor. 93 The owner can only recover damages, and the amounts differ between the two causes of action. 94 In a trespass action, the damages are the difference in the land's value before and after the entry, consequential damages, 95 and punitive damages. 96 In an inverse condemnation action, the owner can only recover the difference of the land's value before and after entry. 97 Although the trespass action appears to be a better option for the owner, 89 .
Boise Valley Constr. Co. v. Kroeger, 105 P. 1070 , 1074 (Idaho 1909 
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Tennessee courts have indicated that, in some circumstances, the owner could receive less in a trespass action: "Property owners may recover for the diminished value of their property or for the cost of repairs, whichever is less." 98
In light of the different remedies these jurisdictions offer for trespass and for inverse condemnation, why do courts require an owner to choose between them? Normally, an injured party has to choose because the remedies are inconsistent. For example, in the Idaho Supreme Court's analogy concerning the stolen horse, the owner could recover the horse or its value but not both. 99 However, the remedies for trespass and for inverse condemnation in these jurisdictions are not inconsistent; rather, they compensate owners for different aspects of the injury caused by the precondemnation entry. Therefore, courts in these states should allow an injured owner to bring both claims in the same lawsuit in order to adjudicate the entire controversy.
E. Trespass Action Available in Limited Circumstances
In two jurisdictions, a trespass action is available for a precondemnation entry only in limited circumstances. 100 In Oklahoma, the determinative factor is whether the wrongful entry occurred in good faith. 101 In Florida, it is whether the trespass claim is asserted in a condemnation action or in an inverse condemnation action. 102 The focus on good faith has intuitive appeal, and the focus on the form of action has
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1.

Good Faith Entry
In Oklahoma, a condemnor is liable for trespass only if it knew that it did not have the right to enter. 103 The courts have not articulated a clear reason for limiting the trespass action in this way. Although the notion of imposing tort liability only on an intentional wrongdoer is appealing, trespass liability has never been limited in this way. Moreover, a landowner probably does not care about the trespasser's state of mind. The landowner's injuries are the same.
The seminal Oklahoma case on this issue is Allen v. Transok Pipe Line Co., in which the defendant laid a pipe line across the plaintiff's property without condemning it. 104 The plaintiff sued for trespass and sought compensatory and punitive damages and the removal of the line. 105 The defendant argued that the plaintiff's sole remedy was compensation for inverse condemnation. 106 Its argument was based on a state statutory provision that, in a case of precondemnation entry, "the damage thereby inflicted upon the owner of such land shall be determined in the manner provided . . . for condemnation proceedings." 107 Contrary to holdings of courts in other jurisdictions that had interpreted similar language, the Oklahoma Supreme Court held that this provision did not preclude a trespass action. 108 The court stated that, because the Oklahoma Constitution requires payment of compensation before a taking, entry before payment is without right and, therefore, constitutes trespass. 109 The court then said that interpreting the statute to preclude a trespass action would render the statute unconstitutional. 110 The court supported its holding by citing concerns that a contrary ruling would encourage unlawful entries and would shift the burden of litigation 103 .
See Root, 699 P.2d at 1090 (indicating that a trespass action may only be maintained in limited circumstances, such as when an entry is willful and wanton).
104. Allen v. Transok Pipe Line Co., 552 P.2d 375, 377 (Okla. 1976 to the landowner. 111 The court opined that the legislature intended the statutory damages provision to apply only when those damages would compensate the landowner for all its Unfortunately, the court did not stop there. Although it characterized the defendant's entry as willful and wanton, it stated in dictum that a trespass action is unavailable when "the entry is unknowing, is under a mistaken belief of authority, or where the effect of taking other property has in effect taken adjoining property." 113 This statement squarely conflicts with the court's earlier categorical statement that an entry before payment constitutes trespass. Despite this evident conflict, the court does not explain its rationale for creating these exceptions to trespass liability. Subsequent Oklahoma Supreme Court decisions have exacerbated the problem by expanding the scope of this dictum. Oklahoma courts now routinely hold that a trespass action is available only if "the entry was willful and wanton and without color of authority." 114 In this way, the Oklahoma case law has strayed a long way from the original-and correct-proposition in the Allen decision that precondemnation entry constitutes a trespass regardless of the condemnor's good or bad faith.
Trespass Claim Available Only in Condemnation Action
In Florida, the courts have allowed recovery of trespass damages in condemnation actions but not in inverse condemnation actions. The courts have not articulated this distinction as the reason for allowing trespass damages in some cases but not in others, but the outcomes in the cases are consistent with it. For example, in County of Volusia v. Pickens, the landowner brought a successful inverse condemnation case against the 111.
Id. ("To hold otherwise would give this Court's stamp of approval to [the pipeline company's] position that it could take whatever land it desired for pipeline purposes, and regardless of its failure or refusal to follow the procedural steps required by law, the only sanction permitted, regardless of its contempt for the rights of the landowner, is that it might ultimately have to pay the fair market value of the land taken-assuming the landowner undertakes the burden of prosecuting a reverse condemnation action.").
112.
Id. (stating that the intent of the reverse condemnation statute is "to provide a remedy in those cases where the remedy provided by reverse condemnation is adequate").
113.
Id.
114.
Root v. Kamo Elec. Coop., Inc., 699 P.2d 1083, 1090 (Okla. 1985) ; see also Cox Enters., Ltd. v. Phillips Petroleum Co., 550 P.2d 1324 , 1327 (Okla. 1976 .
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county. 115 The court denied the owner's claim for trespass damages from the date of entry until the date of the inverse condemnation action because the owner "suffered his loss of the property [upon entry], and thereafter it belonged (albeit wrongfully appropriated) to the county." 116 In marked contrast, the Florida courts have consistently awarded trespass damages for precondemnation entry when the landowner counterclaimed for them in a condemnation action. 117
This distinction is consistent with the underlying legal differences between inverse condemnation and condemnation actions. In an inverse condemnation action, the landowner is claiming that the condemnor took the property when it entered and is suing for compensation for the property. In contrast, in a condemnation action, the condemnor is suing to acquire title. Therefore, if the condemnor is already in possession of the property, it is doing so without legal right-it is a trespasser.
Although this distinction may be satisfactory as a matter of legal theory, it does not address the underlying reality of precondemnation entry. The entry was wrongful whether the subsequent judicial action is for inverse condemnation or for condemnation. Moreover, this distinction creates the perverse incentive of discouraging the condemnor from filing a condemnation action. If the condemnor waits for an inverse condemnation suit, rather than filing a condemnation action as it is required to do, the landowner's recovery will often be less. Furthermore, the possibility exists that the landowner will not undertake the burden of filing an action, meaning the condemnor never has to pay for the land. For these reasons, trespass damages should be available in both types of actions.
III. PRACTICAL IMPLICATIONS
A court's decision concerning the availability of a trespass action for precondemnation entry has substantial practical implications for the 115 
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Takings and Trespass 367 parties. That decision determines a variety of significant remedy issues including the valuation date for determining just compensation, the ability to recover interest on the compensation award or the property's rental value, and the availability of ejectment and injunctive relief. In deciding these issues, the key consideration for a court usually is the date on which it treats the condemnor as acquiring title-upon entry or in the condemnation proceedings. Put differently, the issue is whether the court treats the condemnor who enters before condemnation as a purchaser that is in default on its obligation to pay the purchase price or as a possessor that has not yet acquired title. Like the case law concerning the possible causes of action for precondemnation entry, the judicial decisions concerning these remedies often conflict even within a jurisdiction.
A. Valuation Date
The most controversial remedy issue is the property's valuation date to determine the amount of compensation for the taking. Each jurisdiction generally chooses one of two dates-the date of the condemnor's entry or the date of the condemnation proceedings. 118 Although exceptions exist, courts in jurisdictions that treat the condemnor as acquiring title upon entry usually value the property as of that date. 119 Conversely, if the court holds that the condemnor did not acquire title until the condemnation proceedings, the court values the property as of that date. 120 In the latter jurisdictions, a court usually ignores the effects of the condemnor's precondemnation activities in determining the land's value-the condemnor's improvements do not increase the property's value and the
118.
A few courts use the date of entry when the condemnor is a public entity and the date of the condemnation action when it is private. Compare ARK. CODE ANN. § 18-15-410 (2003) Courts that value land as of the date of the condemnation proceeding often emphasize that a taking cannot occur until then and that the condemnor has a duty to comply with the legal requirements. The decision in West Virginia Department of Highways v. Roda 122 represents an extreme example of this approach. In Roda, the State Department of Highways, knowing that it did not have title to the plaintiffs' land, authorized a contractor to excavate and sell coal from the land. 123 In a subsequent condemnation action, the court valued the excavated coal as personal property as of the date of the action. 124 The court did not allow an offset for the costs of mining, excavating, removing, and marketing the coal. 125 In adopting this approach, the court strongly affirmed the condemnor's constitutional duty to comply with the taking laws:
The Department of Highways contends that the landowners have unjustly benefited by a valuation date [based on the filing of the condemnation action]. Where do the equities lie? The Department of Highways could have adhered to the statutory mandates of [the Eminent Domain Code] by condemning the coal prior to its appropriation and thus fixing its value prior to the actual removal. The entire conflict could have been avoided had the Department of Highways adhered to the statutory mandates by condemning the coal before appropriating it. 126 For these same reasons, some courts hold that the landowner owns improvements that the condemnor made to the land before acquiring it and is entitled to compensation for them. 127 For example, in Village of St. Johnsville v. Smith, the court held that the landowner had title to waterworks that the Village installed on his property without condemning it:
121.
E.g., Jacksonville, T. & K. W. Ry. Co. v. Adams, 10 So. 465, 467-68 (Fla. 1891) ; Berry v. United Gas Pipe Line Co., 370 So. 2d 235, 236-37 (Miss. 1979 
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If you invade land without legal right and place structures of a permanent character thereon, those structures belong to the landowner. There is no more harshness in applying the rule to one class of trespassers than to the other. In both cases its application tends to prevent the perpetration of a wrong. Its operation in this state has been, and will undoubtly continue to be, most salutary in constraining those municipal and other corporations which the state has authorized to exercise the power of eminent domain not to assume the possession of lands in advance of any right so to do, and thus practically nullify, during the period of unlawful possession, that provision of the Constitution which guarantees the citizen against being deprived of his property for public use without just compensation. 128
In marked contrast to Roda and Smith, some courts that treat title as transferring only upon condemnation nevertheless value the property as of the date of entry. Some of these courts chose that date because the owner's inverse condemnation action accrued then. 129 Other courts have adopted the more comprehensive analysis of the Oregon Supreme Court in State v. Stumbo. 130 In Stumbo, the State Highway Commission built a highway across the Stumbos' land, but neither the Commission nor the Stumbos were aware that the highway was located on the Stumbos' land. 131 Ten years later, when the Stumbos discovered the trespass and asserted their ownership rights, the Commission unsuccessfully negotiated with them to acquire the property. 132 The Stumbos then subdivided the land on which the highway was located into four-inch-square parcels and offered them for sale. 133 Strangely, they were able to sell about 290 of them. 134 In the subsequent condemnation action, the Stumbos argued that their land should be valued as of the date of the action based on the sales prices for the "lots in their Under Oregon law, the Commission had been a trespasser during the years before the condemnation action-it could acquire title only by bringing a condemnation action and by depositing the required compensation into court. 136 Nevertheless, the court held that the land should be valued as of the date of entry. 137 To support its holding, the court made a number of arguments that fall into two categories. Neither set of arguments justifies the hold
The first category concerns a condemnor's and an owner's respective rights in the land before condemnation. Although a taking requires a condemnation proceeding and payment of compensation, the court said that, "[i]n a practical sense," the taking occurs when the condemnor enters. 138 The court supported this conclusion by stating that, after entry, the owner can no longer use the property and cannot enjoin or eject the condemnor if it is willing to condemn the property. 139 This reasoning is circular. As a matter of law, the owner is unable to reclaim possession only if the court holds that it is unable to reclaim possession. In many other jurisdictions, courts eject or enjoin a trespassing condemnor. Some courts even order a condemnor, such as a utility or a railroad, to remove its improvements, even if the landowner cannot prove any significant harm and the public will suffer substantial harm. Some of these courts reason that refusing to grant ejectment would be unconstitutional. 140 Thus, a court has the power-and perhaps the constitutional obligation-to order the trespasser to leave the property.
The Stumbo court's second category of arguments is even less persuasive. These arguments concern the inverse condemnation process. The court first correctly noted that land values can increase or decrease 135.
Id.
136.
Id. at 480-81.
137.
Id. at 485.
138.
Id. at 483.
139.
140.
See, e.g., Dulin v. Ohio River R.R. Co., 80 S.E. 145, 145 (W. Va. 1913) ("[C] ounsel for defendants insist that, after a railroad company has entered upon land, under a claim of right, and constructed its road, and is operating it, ejectment does not lie. But we do not assent to this broad proposition. That is not the law of this state. Such a rule would be contrary to the landowner's constitutional right. It would be taking a man's land, not only without his consent, but also without due process; in fact, without any legal process whatever.").
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Takings and Trespass 371 over time. 141 Therefore, neither valuation date inherently favors the owner or the condemnor. The court then stated that, because the date of entry is a fixed date, " [t] here will be no motive on either side to drag out negotiations in the hope of a favorable moment to demand condemnation; and settlement of claims rather than litigation will be encouraged." 142
By choosing the date of entry as the valuation date, the court created a perverse incentive of a different sort for the condemnor. Because the compensation amount will not vary, the condemnor's economic incentive also will not vary. When the amount of the condemnor's liability is established as of the date of its entry, it has little motivation to commence condemnation proceedings and pay the compensation, particularly because the court will not eject it from the land. Therefore, to recover the compensation it is due, the landowner will have to commence an inverse condemnation action.
This result is contrary to the usual judicial principle that a landowner should not have to bear the burden of initiating an inverse condemnation action. 143 As the Nebraska Supreme Court stated:
The law does not require the citizen to institute proceedings to protect his rights, but merely permits him to do so. Constitutional guaranties of the rights of property would be of very little value if a corporation could seize the property of an individual and say to the owner, "If you want compensation for this property, institute proceedings to condemn it, and after we think the proper amount is awarded we will pay you." 144 Courts have expressed particular concern about the legal fees that an owner will incur in an inverse condemnation action. If the condemnor initiates the process to acquire the property by negotiation or by 141. Stumbo, 352 P.2d at 483. 142. Id. 143. Beck v. Louisville, N. O. & T. Ry. Co., 3 So. 252, 253 (Miss. 1887 ) ("The fact that the [railroad] charter authorizes either the land-owner or the company to institute proceedings for condemnation does not in any manner abridge the rights of the land-owner. He is not bound to take the initiative as to such proceedings."); Steven D. McGrew, Note, Selected Issues in Federal Condemnations for Underground Natural Gas Storage Rights: Valuation Methods, Inverse Condemnation, and Trespass, 51 CASE W. RES. L. REV. 131, 174 (2000) ("The burden of moving the process forward should be on the storage operator, not the landowner. A property owner does not need to earn the right to be justly compensated for the taking of his property-that right is guaranteed by the Constitution.").
144. Republican Valley R.R. Co. v. Fink, 24 N.W. 439, 441 (Neb. 1885) .
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Drake Law Review [Vol. 56 condemnation, the landowner would not require legal representation, though it would be prudent. In contrast, the landowner will normally need an attorney's services to bring an inverse condemnation action. 145 In the worst-case scenario, this burden will prevent the landowner from bringing an action, and the condemnor will get the land without paying any compensation. 146 To avoid this result, some courts award attorney's fees to a landowner in an inverse condemnation action, though they are unavailable in a condemnation action. 147 The court in Stumbo turned this judicial principle on its head. The court said a landowner who fails to bring an inverse condemnation action "is hardly less at fault than the trespasser" who failed to bring a condemnation action and that " [o] ne who has suffered substantial loss will not suffer in silence." 148 Therefore, the court treats an owner who does not bring an inverse condemnation action as being "at fault" and recognizes the potential for the owner's "substantial loss." 149 Contrary to the Stumbo court's holding, valuing property as of the date of the condemnation proceeding better satisfies the practical and theoretical reasons for recognizing a trespass action for precondemnation entry. Regardless of whether land values are increasing or decreasing, the condemnor will have a substantial economic incentive to bring a condemnation proceeding before entering. When values are increasing, which is more usual, the condemnor will want to bring condemnation proceedings as soon as possible. Even if land values are decreasing, the condemnor will be motivated to bring a timely condemnation action to avoid paying rent for the period of precondemnation trespass, as described in the next section.
B. Interest v. Rental Value
When a condemnor possesses land before paying for it, courts often order compensation for more than just the land's value. The condemnor may have to pay interest on the compensation award from the date of entry. Alternatively, it may have to pay the property's rental value for that period.
145.
See 
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The court's decision whether to award interest or rent is normally based on the same consideration as its decision concerning the property's valuation date-the time when the condemnor acquired title. Courts that treat the condemnor as acquiring title upon entry often award interest 150 but not rent. 151 Essentially, the court is holding the condemnor liable for interest on its deferred payment of the land's purchase price. Conversely, if the condemnor does not acquire title until the condemnation proceedings, courts may require payment of rent for the period of the condemnor's precondemnation possession. 152 Despite the logical consistency of these holdings, some courts have adopted a different rule. Though they hold that the condemnor was a trespasser before the condemnation proceedings, they award interest, rather than rent. Some of these courts characterize the interest as a substitute for rent. 153 Others characterize it as compensation for the time value of the money the condemnor should have paid before entry. 154 Both rationales are flawed.
The long established measure of damages for a trespasser's possession is the land's rental value, rather than interest on the compensation award. 155 Even when a court characterizes the interest as a rent substitute, it is an inadequate substitute. A substantial likelihood exists that the interest amount will bear little, if any, relation to the land's rental value. Therefore, it will not constitute just compensation for the precondemnation possession.
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Drake Law Review [Vol. 56 Moreover, the statutorily prescribed interest rate on the compensation award may be inappropriate as a measure of damages even when interest, rather than rent, is the proper damage award. 156 With fluctuations in market interest rates, the statutory rate may vary substantially from the current rate. Therefore, to guarantee that an owner receives its constitutionally mandated just compensation, courts should award interest at the current market rate, rather than at the statutory rate.
C. Ejectment and Injunctive Relief
Rather than recovering damages, many owners would prefer to regain exclusive possession of their land. The owner's ability to do so depends on whether a trespass action is available. In jurisdictions where inverse condemnation is the sole remedy, ejectment is unavailable if the condemnor has already entered. 157 However, if the condemnor has not yet entered, courts in these jurisdictions will enjoin it from doing so until it pays for the land. 158 In marked contrast, courts that allow a trespass action often grant ejectment or injunctive relief and are far more liberal in doing so than they are in other contexts. 159 Despite the usual legal prerequisites, many courts have granted these remedies though the owner had an adequate remedy at law 160 and could not demonstrate that it would suffer irreparable harm otherwise. 161 For example, in Lovett v. West Virginia Central Gas Co., a gas company condemned an eighteen-inch strip of the plaintiff's land to lay
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Takings and Trespass 375 pipe lines but mistakenly laid the lines on a nearby strip on the same parcel. 162 The court required the gas company to move its lines even though the plaintiff suffered no injury and the public might suffer substantial harm:
[T]he facts that the parcels of land used lie very near those condemned, and that the use of them injures [the landowner] no more than would the use of the lands actually condemned, do not change the mandate that his property cannot be taken for public use except in the manner provided by law.
. . . .
It is insisted that the removal of the pipe lines will, for a time, take from the public in various cities and towns the use of gas; that a removal of the lines will be a great hardship upon the company and its patrons, the public. But [the owner's] right to the undisturbed use of his property is as fixed and as sacred as are the rights of the public. 163 In other cases of precondemnation entry, courts that allow a trespass action have required the removal of railroad tracks, 164 utility poles and lines, 165 and other substantial improvements. 166 One court even upheld a landowner's right to remove earth that the city had placed on his land in connection with a street widening though the removal caused the street and the adjoining sidewalk to subside. 167 
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Courts grant these broad remedies for the same reason that they allow a trespass action-to protect property rights from abuses of the condemnation power. 168 Ejectment and injunctive relief are very effective tools for accomplishing that goal. The prospect of those forms of relief undoubtedly provides a powerful disincentive for precondemnation entries.
IV. RECOMMENDATION
To protect private property rights, to prevent abuses of the condemnation power, and to preserve public support for the government and for the legal system, a trespass action should always be available for precondemnation entry, whether the condemnor is public or private and whether it entered in good or bad faith. In many cases, an inverse condemnation action will fully compensate the owner so that only nominal damages are available in the trespass action. Though the damages may be nominal, the underlying principles for allowing the action are not.
Immunizing condemnors from trespass liability is particularly harmful because of the eminent domain context. corporation, invested by law with a portion of the sovereignty of the state in its grant of the power to exercise the right of eminent domain, is not thereby clothed with an immunity not possessed by others who trespass upon the property or rights of private citizens, and must answer for its trespasses in the same manner as any other trespasser."); Yoder v. Columbus & S. Ohio Elec. Co., 316 N.E.2d 477, 479 (Ohio Ct. App. 1974 ) ("Although plaintiff may have an action at law for damages because of trespass, such a remedy is not an adequate remedy which would preclude injunctive relief to prevent the taking of the property of plaintiff by defendant for its use without first paying compensation to plaintiff. . . . To hold that the existence of the remedy for damages for such unconstitutional appropriation precludes injunctive relief renders nugatory the constitutional requirement that the compensation be first made in money."); Dulin v. Ohio River R.R. Co., 80 S.E. 145, 145 (W. Va. 1913 ) ("[Denying ejectment] would be contrary to the landowner's constitutional right. It would be taking a man's land, not only without his consent, but also without due process; in fact, without any legal process whatever. Because a railroad company is clothed with the right of eminent domain gives it no excuse to proceed arbitrarily to take an owner's land.").
169. Kelo v. City of New London, 545 U.S. 469 (2005) .
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Court found in the federal Constitution. 170 Precondemnation entry cases are even more troublesome than Kelo because they involve a condemnor that failed to comply with the eminent domain laws and violated one of the most important aspects of land ownership, the right to exclude. In his seminal article on takings law, Professor Frank Michelman vividly described the importance of this right:
Physical possession doubtless is the most cherished prerogative, and the most dramatic index, of ownership of tangible things. Sophisticated rationalizations and assurances of overall evenness which may stand up as long as one's possessions are unmolested may wilt before the stark spectacle of an alien, uninvited presence in one's territory. The psychological shock, the emotional protest, the symbolic threat to all property and security, may be expected to reach their highest pitch when government is an unabashed invader. 171 When this right is wrongfully invaded, many owners will not believe that they have been fully compensated by receiving just the value of the land. They also want compensation for the wrong they have suffered. In recognition of the sense of violation that a landowner can feel in this situation, courts that allow a trespass action for a precondemnation entry have often awarded damages for emotional distress.
The condemnor's failure to comply with the eminent domain laws is especially harmful to public support for the legal system because landowners do not have a choice about whether to sell. The taking is a forced sale and often involves property that is particularly meaningful to the owner, such as a home or farm. Without prior condemnation proceedings, the owner does not have an opportunity to challenge the condemnor's power to take the land before it enters and may not even have notice that the taking will occur.
The injury is further compounded because the owner will have to accept a price for the land that it normally views as being too low. Due to the "endowment effect," owners generally value their property at 170.
Id. at 488-90; see also 
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Drake Law Review [Vol. 56 significantly more than its economic value. 172 In one study, owners valued their property at twice what buyers were willing to pay. 173 Therefore, even when the condemnor pays the land's fair market value after entering, owners may feel that they have received less than the amount to which they are entitled.
The proffered rationales for protecting condemnors from trespass liability are unconvincing and do not outweigh these harmful effects. As described above, some courts deny a trespass action on the basis that the government has sovereign rights to land and, therefore, need not comply with constitutional or other legal limits on the right to take it. 174 However, a constitution is intended to protect the individual from the government. Not even the sovereign immunity doctrine can shield the government from claims grounded in the constitution. Moreover, the sovereignty rationale does not explain why private condemnors are not liable for trespass.
Other courts reason that a condemnor that wrongfully enters another's land should not be included in the same category as other types of trespassers for liability purposes. 175 These courts acknowledge that the condemnor's entry violated the law but hold that it should not be liable for trespass because, unlike other trespassers, it can acquire title to the land in subsequent condemnation proceedings. Based on this reasoning, a shoplifter should be exempt from liability if it subsequently pays the store for the stolen object.
By denying trespass liability, these courts create substantial incentives for condemnors to ignore the eminent domain laws. By doing so, condemnors can acquire possession of land more quickly and can defer payment of compensation or even avoid it completely if the owner does not bring an inverse condemnation action. The substantial number of cases involving bad faith entries by condemnors demonstrates the power of these incentives and strongly belies the presumption of good faith that some courts cite as justification for denying a trespass action.
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Absent sovereign immunity, trespass actions are available against public and private entities with the power of eminent domain in every situation except precondemnation entry. This exception is particularly inappropriate because property takings, even those conducted according to law, are extremely intrusive. When these takings are conducted in violation of the law, the owner suffers more than just the loss of land. The owner is also the victim of wrongful government-authorized conduct. Unless the law provides recourse for this injury, it loses its legitimacy and instead serves as a tool of the government against its citizens.
V. CONCLUSION
When a public or private entity with the power of eminent domain enters land before acquiring title to it, courts vary tremendously on the issue of trespass liability. The variations among the courts are attributable to the different balances that they strike between two fundamental principles of our legal system-government sovereignty over land and protection of private property rights. At one end of the spectrum, some courts hold that a trespass action is always available. 176 At the opposite end, other courts hold that a trespass action is never available. 177 Courts in the remaining jurisdictions have adopted a variety of intermediate rules that permit a trespass action in some situations but not in others. 178 A court's decision on this issue has tremendous practical importance. When a trespass action is available, a landowner has a far broader range of available remedies than it does in an inverse condemnation action. For example, the owner may be able to recover consequential and punitive damages, as well as ejectment and injunctive relief. Additionally, in the subsequent condemnation proceedings, a court that allows a trespass action will value the property as of the date of the proceedings, rather than the date of the wrongful entry, and it may award the landowner the land's rental value for the period between those dates. Finally, in some states, the statute of limitations for trespass is longer than for inverse condemnation, and the right to a jury trial may exist for one action but not for the other.
As important as the trespass action may be to the injured landowner, it is at least as valuable to the community as a whole. The action's availability establishes that every person, including the government, acts wrongfully by trespassing on another's land. To excuse government and
176.
See supra Part II.A.
177.
See supra Part II.B.
178.
See supra Part II.C-E.
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Drake Law Review [Vol. 56 private condemnors from this liability puts them above the law and decreases public support for the government and for the legal system. Therefore, a condemnor that takes another's land before condemning it should always be liable for trespass, as well as for inverse condemnation.
